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Special Court of Appeals of Virginia 
AT RICHMOND. 
KENNETH P. BUTT, ET AL, 
v. 
TULLEY D. MURDEN, ET AL. 
REPLY ARGUMENT ON MOTION TO DISMISS. 
To quote a quaint phrase of Queen Elizabeth, "the 
answer answerless" to the argument of the plaintiffs in 
error on the motion to dismiss the writ of error is the 
Statute itself. 
Section 5428 of the Code provides that the Court 
shall examine the report, with such exceptions thereto as 
may be filed, and shall correct any errors appearing from 
the exceptions, or appearing on the face of the account, 
whether excepted to or not, or shall confirm the report 
in a whole or qualified manner. 
Section 5429 of the Code provides for the effect of 
the judgment under Section 5428, and provides that the 
report shall be taken as correct to the extent to which 
it is confirmed, uexcept so fa1· as the same may, in a suit. 
in p1·oper ti·me, be su1·charged or falsified." 
This being true it is plain that an appeal will not 
lie therefrom because the judgment confirming the report, 
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as is said in Owens v. Owens, 109 Va. 432, "could still be 
questioned by a bill to surcharge and falsify; so that an 
appeal from s~teh an order would be barren of results." 
It is to be noted that in Owens v. Owens, 109 Va. 432, 
there were exceptions to the report which was confirmed. 
Opposing counsel inquire wheth~r Murden and Smith 
could have appealed from this judgment if it had been 
adverse to them. The answer is that they could not have 
done so. 
In the case of Haught v. Parks (W. Va.) 4 S. E. 276, 
where certain expenditure's were disallowed a gu~rdian 
~Y ·a Court, under a similar statute, the Court held- the 
guardian's remedy to be a suit to surcharge and falsify. 
The case last cited is also. an authority in answer to 
a slight contention made by opposing counsel as to effect 
·of a jury trial, if there had been one, under Section 5428. 
NATHANIEL T. GREEN, 
Counsel for Defendants in Erro'r. 
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